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AT&T C0MM'BNTS

Pursuant to the Commission's Public Notice DA 97-652,

released April 3, 1997, AT&T Corp. ("AT&T") submits these

comments on the petition for declaratory rUling filed by American

Communications Services, Inc. ("ACSI") in the above-entitled

proceeding on March 25, 1997. In its petition, ACSI alleges that

the Arkansas Telecommunications Regulatory Reform Act of 1997

(IIArkansas Act") conflicts with the Telecommunications Act of

1996 ("1996 Act" or "Act") and therefore should be preempted by

the Commission pursuant to Section 253(d) of the Act.

The Arkansas Act contains several provisions that

conflict with the 1996 Act, and otherwise violate Section 253(a)

of the 1996 Act. ACSI's petition does not challenge all such

provisions, however. Rather, ACSI asks the Commission to

preempt: (1) the universal service provisions of the Arkansas Act

(Sections 4 and 5); and (2) the authority of the Arkansas PSC to

arbitrate and approve interconnection agreements pursuant to

Section 252(e) (5) of the Communications Act. For the reasons set
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forth below, AT&T supports ACSI's request that the Commission

preempt the Arkansas Act's universal service provisions, but

takes no position at this time on the remainder of ACSI's

request.

UGTJMBNT

In its petition, ACSI demonstrates that the Arkansas

Act's universal service provisions conflict with the federal

universal service requirements in violation of Section 254(f),

which prohibits such "inconsistency." Further, these state

provisions create barriers to entry into the local services

market in violation of Section 253(a). The Commission therefore

should preempt enforcement of Sections 4 and 5 of the Arkansas

1Act.

1 ACSI also contends that the Arkansas Act has constructively
abolished the role of the Arkansas PSC in implementing the
1996 Act because the Arkansas legislation prohibits the PSC
from requiring resale, interconnection, and access to
unbundled network elements beyond what is required by the 1996
Act or the Commission's implementing regulations. See,~,

Arkansas Act §§ 9(d), (i). The need for such Commission
intervention, however, depends on how the Arkansas Act is
interpreted and applied. AT&T believes that the 1996 Act
authorizes and "requires" detailed regulation to implement the
Act's core substantive provisions that access and
interconnection be provided at rates, terms and conditions
that are just, reasonable and nondiscriminatory. For example,
the Act may require a state commission to go beyond the
"minimal" regulations established by the Commission's
implementing regulations, as the Commission's Fjrst Report and
Order recognizes. Thus, if properly construed, the Arkansas
Act should not restrict the ability of the PSC to implement
the 1996 Act. On the other hand, if the Arkansas Act is
construed to bar the Arkansas PSC from considering any
requirements beyond the Commission's minimum regulations
(~, by limiting requesting carriers to the network elements
prescribed in the Fjrst Report and Order), then the Arkansas

(footnote continued on following page)
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Section 4 (a) of the Arkansas Act establishes the

Arkansas Universal Service Fund ("AUSF"). In fact, the AUSF has

been designed not to promote universal service, but to protect

ILECs from the effects of competition, at the expense of new

entrants. Specifically, Section 4(e) (4) of the Arkansas Act

requires that incumbent LECs be made whole from the AUSF for any

reduction in federal universal service or other revenues,

including interstate access. Neither the size of the fund nor

carrier eligibility for disbursements depends on the cost of

service being provided or other legitimate universal service

considerations. Moreover, to fund the AUSF, Section 4(b) of the

Arkansas Act requires all telecommunications providers in the

state to contribute based on their intrastate retail

telecommunications service revenues. Finally, as explained in

more detail below, significant categories of Competitive Local

Exchange Carriers (ICLECs") are excluded from eligibility for

AUSF disbursements.

The Arkansas Act is plainly inconsistent with both the

letter and purpose of the 1996 Act. The universal service

provisions of the 1996 Act are designed to ensure (i) affordable

telephone service, (ii) without impairing the prospects for local

competition by requiring competitive neutrality with respect to

(footnote continued from previous page)

legislation would appear to conflict with the 1996 Act,
warranting Commission action.
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the collection and disbursement of universal service funds. In

contrast, the universal service provisions of the Arkansas Act

have little to do with providing affordable service and

competitive neutrality. As explained by the staff of the

Arkansas PSC:

[The Arkansas Act] is designed as an automatic revenue
replacement mechanism to recover any reductions
resulting from changes in the federal universal service
fund, changes caused by new or existing federal or
state regulatory or statutory directives, or changes in
intrastate or interstate switched access service
revenues, net revenues received from the Arkansas
Intrastate Carrier Common Line Pool, interstate access
charge pools, or the Arkansas IntraLATA Toll Pool. All
of these revenue replacement measures are guaranteed
without regard for the actual cost of providing
universal service, comparability of rural to urban 2
rates, or the actual earnings of the incumbent LEC.

The Arkansas Act is thus clearly "inconsistent" with Section

254(k) of the Act, which requires that "services included in the

definition of universal service bear no more than a reasonable

share of the joint and common costs of facilities used to provide

those services."

In addition, the Arkansas Act is inconsistent with

Section 254(d) of the 1996 Act, which requires that eligible

carriers receive universal service support "for the provision,

maintenance and upgrading of facilities and services" for which

fiji

2 Arkansas PSC Staff Analysis, p. 5. A copy of the staff
analysis is attached as Exhibit A. In addition to
compensation for revenue reductions, the Arkansas Act would
require that ILECs receive universal services support based on
"all" of their "net investment, including embedded investment"
used in the provision of universal service. Section 4(e) (5).
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the support is intended. In contrast, Section 5 (b) (2) of the

Arkansas Act limits payment of universal service support to that

portion of an eligible telecommunications carrier's network

facilities that it "owns and maintains. II Thus, the Arkansas Act

denies universal service support to new entrants that serve high

cost areas through unbundled network elements, or facilities

leased from a CAP or other CLEC, even though the serving carriers

are bearing the costs of those facilities. 3 Such an approach is

inconsistent with the 1996 Act's Section 4(e} (5), as explained by

the staff of the Arkansas PSC:

The Bill's reqJJirement that universal service funding be
limited to support for services provided over the ETC'S
faci 1 jti es is i nconsi stent wi tb the 1996 Act and subj ect to
preemption.

Finally, all of the aforementioned provisions of the

Arkansas Act "may have the effect" of prohibiting carriers other

than incumbent LECs from providing local service, which is an

independent ground for preemption under Section 253(a} of the

1996 Act. In essence, Arkansas now requires CLECs to reimburse

incumbent LECs for competitive losses such new entrants inflict.

This substantially reduces the prospects for local competition in

Arkansas. Indeed, the uncertainty regarding the viability of

3

4

The ILEC providing the unbundled network elements will have
received, pursuant to Section 252(d} (1) of the 1996 Act, cost,
plus a reasonable prOfit, for its provision of the network
elements.

Arkansas PSC Staff Analysis, p. 6 (emphasis in original) .
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entry created by the Arkansas Act has in fact caused AT&T to

withdraw its arbitration request to GTE in that state.

COIICLUSXOH

The universal service provisions of the Arkansas Act

are inconsistent with federal universal service principles and

create impermissible barriers to entry into the Arkansas local

services market. For the reasons set forth above, the Commission

should preempt those provisions.

Respectfully submitted,

AT&T CORP.

By~J2_{----64tY!ar-...lt--"--
Mark c. Rosenblurn
Roy E. Hoffinger
Stephen C. Garavito

Its Attorneys

295 N. Maple Avenue
Room 3249Jl
Basking Ridge, NJ 07920

(908) 221.-2631.

May 5, 1.997



Exhibit A



'.

\

s.u.y 14, 1997

ANALYSIS or APROPOSED ACr TO BIIN'lTI'liID

TELECQMMUNlCATIONS REGULATORY REFORM ACf OF 1997

Tbis IIIIIysis pnMdes II\DSDII'1 ofthe majorpIVYiIioDI ofthe proposed
Te1lCD"11A1Diaatioaa Rqulatmy WoaD. Act of19P'7 ("- BiD) ad a~iIon
of'tbe propoIed letwith die JeClWtemeD1l oftbe fedal TelecMnmUDications Act
of1996 (1996 Act). This analysis may DOt &GCOmJI8II all potlllllal oodka wl1h
Ark......Wenllaw. As the Federal CoaDunicatlou Commiaioll (FCC)
cotUiD'JeI its implementation ofthe 1996 Act, Idditional mritrw oftbe ..0jJ0Jed
let may he DeCeSS8I)'. . .

8IetIo. 1. TItle.

Secdo.1. lAP"••FiIIdlap.

The Bill I18teS that its iDtent is to provide • te1ecommUDicldDDl reauJatmy l)'IIem that

will aid ill implcmemiDg1he natioaal policy ofopenlDS leI.....micadaaslDllketl.to
. ~

competition established in the 1996 Act. It also provides that It wlU elJmtams unnecaaary

zquJation aDd will rICOPize the special needs oflocal exchInae CII'riIrs servina in blah colt

rural areas with special funding to preserve universal service.

The aIMed iDtem is consistent with the 1996 Act, but 101M pravisioas oftbis BiD Ire

IDconsiltem wt'Cb 'Cbe fedcrallaw, 85 were cenam provisions oftile A.TA dnIft bilL n.
prpyjaigp. oftbc 8i11 lbat am ia sgntlict with the _mac. oftbe 1MAs'. sdicct to

100el shaUa' Ql preemption oftbc awe ',why the fCC. PunuanttD 1253 oftbe 1996~ the

FCC is authorized 10 preempt any state law which is not competitively Deutra1 or ba the eIfeet of

probiblq the ability ofany entity to provide telec:ommUDieatloDs .mces.
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Sedloa 3. DelaltioD••

ThilIOCtiOl1 defines techDical terms UIed in the BUI. Some ofthe deftDitions in the Bill

ctifI'er from the definitions contained in the 1996 Act•

..." u41W1q1IsIIIIo

13(5) Buie Local EscIa.... Sen1ce. Tbe definition establilba the servje:es !bit win constitute

bllic local aclump .-vice. section 4(e)(2) oftbe BiD provides that the Commiaion may

.... the Ultofuniveral services identified in 13 oftile Bill. However. 'III MjbrJtIon It.r,l/dDcs

DDt reGeel1:hat tbe Commiuion is authorbed to __._ the defiaition, Ifthe clefiDitiOft were

...dld to reflect that the Commission bas this authority, 1bere would be DO caamet. WilhDUl

such ID IIDeDdment, it appears only the GeDeral Assembly CaD IIDIDd the definition once it i.

CDICted.

Seetlo.4. Pnlerfttiollllld Pro.otioa ofU.ivellll Senice.

Section 4 ofthe Bill estabUshestbe Arkansas Universal Service Fund (AUSF) for the

purpose ofpreserving universal service at reuonabJe aad affordable rates and "to provide for

reasonably comperable lCI'Vices and rates betMcn rural and urban areas." (In ArkIftIIS, urban

mea .... pncnlly hip than those in rural ...as.) The AUSF would provide ftandiDS to eligible

telecommunications caniers (ETCs) for basic local service provided over fKllldes wblch arc
'1'

owned by the ETC.

The Commission would establish nala and procedures Cor !he AUSP ill ICCOJdaDce with
'n

tbe requirements ofSections.t(e)(t)-(7). Ifthe Commission eIfabliIMs. minimum or threshold

bulc local service rate for defermininl the E10URt ofAUSF fuDdinI that BTCe UouIcI reoeive,

2 .
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.. that point, lIDy ETC wbose basic local service rates are less tb8D the 1hreshold ra1e could

autDlDldcall)'~ its ntes up to the threshold level. Commission iDveI1iptiOll or analysis of

IUCh • rate iDQoeue is probibited by §4(e)(3)(A). Such increues could not be included in the

ca1cu1atlan olthe baic 1ocI1 a:c:banp senice rate mere. UmlulJNdfied ia Sectiems 7 end 12.

The teqUirements set out at §4(e)(4)(A) also provide for pIIID1Ied mpJacement ofany

m'eIlUO loss experienced by the incumbent LECs due to~el by the FCC to the existing

Weral Ullivenal.-vice f\md. This section provides tbat the CommissIon must either incrcuc

die iDcumbem LEe', ndcs for baRe locel excblDp MrYiae or iDcnuo the iDcumhent LEe's

feCOvmy from the AUSF, or a combiDatiOD oftbe two. section 4(eX4)(B) provlclel fbn:ber

~ revenue replacement for nnl telepboDe compenies 1brouIh either 1M AUSF or

iDcreascs in basic local service rates if. rural telepboDe company experiences my 1011 of
('

rewmun as a result of(a) ohm.... caused by new or existiDa federal or state reaula10ry or

statutory directives. (b) changes in intrastate or interstate switebtcl acc:eu III'Yices revenues. or

(c) changes in net revenues received from the Arkansas lntns1ate Camer Common Line Pool,

intemtate access charge pools, or the Arkansas IntraLATA Toll Poot. Section 4(e)(4)(C) does not

provide for any Commission determiDltion u to the need for IUCh mlDue n:p1lcement; rather.

l'DCOVCI)' lIauarantccd without review by the Commission.

Section 4(eX4)(D) also prohibits cbanats in the iDIrUrate carrier COIDIDOJl1lDe chlrBc

(CCL) rate portion ofaccess charges for a period of three (3) yeas after tile date ofenactmeat.
11'

Thereafter, the Commission may phase down intrastate CCL rares to the ......CCL rates.
~~.

However, ally revenue reductions experienced by iDcumbent LEe, u • rault ofthiJ action

r

3
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woulcl be auarautee4 CODCUl'I'eftt recOvery either through the AUSF or tbroup iDcreases in basic

local service ra1eS.

Section 4(eXS) establishes the only ftmdiDg meebInism available 10 all eliaible

telecommUDicatioas carriers. 1'bc fuDdlDl mecJuadamlat I§4(c)(4XA) throuP (0) are

available only to incumbent LECs. Section 4{eXS) provides that, ifneeded "in the t\lture" to

maintain affordable rates. hip cost funding could bereq~by ID ETC for imestmeDts and

.....MC"M!')' for the provision ofunivenal service, required for iDfnIsa'Ucture

cxpeDdlllnS. or for JNIPOICI dccmod nece..." to pnteIW IIDd aclvaDce the public education and

welfare. SectiOll4(eX6) sets out three options that an ETC may ute to ldentlf)' IIId mcuure costs

for the purpose ofdetenniniDa hip cost !unciing.

Upon • request for AUSF f\mdiDit the AUSF AcImiDistndor, who will be desipated by

the CommietiOD, baa sixty (60) days to review and determine the ar:cuncy ofthe request. The

requesting party bu thirty (30) days to request reconsideration oftbe Administrator's decision by

the CommissiOD, which has thirty (30) days to issue its opinion on the reamaideration.

The AUSF is to be funded by assessments on all telecommunications providers, hued

upon intrutate retail telecommunications services revenues. The Administrator will determine

the level ofUlCHmCIlts required to be paid by each teitoOImIluniGauone MrVice provider. The

costs ofadmiDisteriDa the AUSF win be recovered thrOugh AUSF ISIeR.meats. All

telccommUDieatioDS providers are authorized to recover the cost of their AUSF IIIeIIments by
r.

IUI'Cbarging their customers.

g

t(

4
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1. Although 14(1) provides that the AUSf shall be desipee! to provide predictable,

JUfticient ad sustaiDable funding to eligible telecomul1mieatious cmien .mna rural or hiab

cost aieas ofthe S1ate. the majority offuDdiDg authorized by the BUl is DOt specifically

committed to pn:serviDa universal service in hlgh coa areas. b1bc:r. it la dcaiped as an

IUIOmatic revenue replacement mechanism to recover lIlY ratuct10ns teSUlting from cbaDges in

the federal universal servk:e tund. changes caused by DeW or exiltiDs federal or state reau1atory

ell' ItatutoIY clbectives. or c:bIIDaes in iDtrutate or iDtentate IWi1ehecIICCeIIISViccs revenues. net

seveDUCI NCelved1tom the ArIamus Intrutate Carrier' ComiDoD LiM Pool, intwItato aecen

charae pooll. or the Arkansas IntraLATA Toll Pool. All ofthele meaue rep1aclmem measures

Ire pIIrI1lteed without RlpI'd for the actual cost ofprovidiq universal service. comparability of

nn1 to urbID rates, or the actual eaminp ofthe incumbent LEe. This section al80 anticipates

!bat ourreDt lUbtldies. IAIOh u the fed«al USF. wilt anl)' deereue. Ifthese subsidies incr,lU',

there is DO provision made to reduce either AUSF receipts or baic local service rates. As 1

result, incumbent LECs would ovem:cover universal service fundiDa.

Further. u propo~ only incumbent LEes would be cliaible to n=ive much ofthe

fundina provided 1hrough the AUSF. Section 4(a) provides that 1 telecommunications carrier

may receive h1gb COlt t\mdilll only for SlCl'Vicc provided over facilities owned by the

telecommunications carrier. Section 214(e)(1)(A) of the 1996 Act provides that. to quality for
. .,.

dcsipation as lID ETC and be cliaible for federal universal service fbadina•• COI1UDOft carrier
• 11 ,.

must offer the services that _ supported by federal UDiverDI service support mcdumiams ,'ther
'."

s
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proyided over the ETC'. flQilitjca is insnp'i'WU with the 1996 Act ID4 -gc!Q preemptign,

2. The requUement of§4(e){4) that intrastate eCL rates continue unchanaed for three

yean may result in intrastate lema distance flIeS be1nJhlptIuIIl the rates char,cd for intcmate

looa distance calls.

3. SectioD 4(b) provides that AUSF assessments paid by 1eJecommllllicadons providers

may he directI)' mreharpd on customers' telephone bills. Thus. r:vetY dolllr Deeded to fuDd the

AUSf wUllncreasI the COlt oftelephone eenioc for fJ'IfIIY busiMP' ..~ cuatomer in

the State. AUSF aaessment surcharaes would be IQIIlpt from.. taxes.

4. The Bill may DOt have the flexibility to be reconciled with the uniwrll1 service rules

that the FCC must adopt pursuant to §2S4 of the 1996 Act not later than May 8, 1997.

Secdoa 5. ElIPble TeIecoDl"Ullicatiou Carrier.

Incumbent LEes lI'e designated as eligible telecommunications carriers for purposes of

receiving AUSF and federal universal service funding.

In areas served by non-rural telephone companies IIId the iDcumbent LEe receives AUSF

fundlna. the CommilSion may designate cother telecommunioatione OIIJ'I"itr .. an ETC only for

the purpose ofreceivUla high cost funding from Ihe AUSF. The competing LEe would be
1"

n:quircd to provi4e service to all customer in the incumbent LEe's local uchanle lie&, could

receive AUSF funding only for facilities it owned. the funding could be no peater thaD the .
:'

funclina paid to the inc~bent LEe, mUit advertie the availability aDd cbaraes of its services.

and the Commission must ftnd that me c1esIpatlon as m ETC il m the public iftterOlt. A

6
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competiDa LEe would be ineligible for high cost support pmIUIDt to Section Suntil it had

facilitiesin place ad offered to serve aU customers in the BerVice 11ft.

In exdwnaes where the Commission designated more than one ETC, a local exchange

CIrri..must be permitted. to rellDqlliSh Its ETC deslpadOD.

For purposes ofboth state and fedeml universal semce fbDds, cmly a I'III8l iDcumbent

LEe would be desipted an ETC in the areas served by thO rural LEe. The tma1 LEC may

wUve tbis desipadoa by filinl notice with the Commiaion.

~b"1WIql....

1. Desipation. an elia1bl. te1ecomnwDieatJons aurter Is required 10 racelve redera1

and state univasal service funclina. Section 214(.)(2) ofthe 1996 Act requira tIIat aState

commission designate a common camer that meets the requirements of§214(e)(l) U aD eligible

teleoonamunieatiollS carrier for a service area desianated by me State c:ommiuiOD. Upon Jequ,st

IUd consistent with the public interest, c:onvenience and .acc.uity, the sc.te commialon may, in

the c:ase ofan area served by a naral telephone company. and 'hall. in the cue ofall other areas.

desipaze more than one common carrier u an ETC for a service area desipated by the State
"

commission. Before desilnating an additional ETC for an .... served by a rural telephone
(

COmpllDy, the State oommiuion ahall find that the d••ipation i. ill the public irarat. Secrion

Sed) ofthe Bill provides that, for the entire area served by a nnJ telepbone company, excludlna

Tier One companies, for the purpose of the AUSf and the foclcra111Divenal..-vice fund, there

shtzll be only one ,llglble t.l.communications carrier. wllleh ,WI IN 1M irIt:IIMIH,., LEC lhilt Is

tJ rurtJI ,~I~phoM colftPartV. Pursuant to fS(d). another telecommUDicatiODS provider can be

delipaled ..ETC in lID area served by a rural incumbeat LEC only if the nat iDcumbeftt LBC

7
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detic1es to permit the cleslpation ofa competing LEe as an ETC by waiviDe "its ript to be the

oaJy elilible telecommuaicatiODS carrier within the loc:al exchange area." Such a limitation

coatJicts widlI214(e)(2) ofthe 1996 Act, which provides that the State commission may

cfaianate man tban one ETC tor rtderIl universalRrVl" iD m IRa MrVed by • Nml LEe if' i~ is

in the public lDtenst. The Bill shifts the public iD1erest determination from the Commission to

the rural LEC.liviDI it the authority to clecide ifad wbeD anotber telecommUDieations provider

aoulcl be deaipated an ETC in its service area. AI tbi.lI'P'1siqn """'im 'GC'" to yniycrp1

w;ryJg; fppdiP' in • romps that smnflista with the 1206 44 it wgpld he edisto FCC
'.

8IctioDI6-I. EIeetIo••d Appllcatloa ofPrlet Cap ......doD.

n... MOtions permit 8ft inaunbent LEe to elect to use a form ofprice cap reaulation

for its rates, terms ad coDClitions for providiDg buic local service and IWitcbed ICCeU service

simply by filina a notice ofintent with the Commission. Upon such election, the rates in effect

OD the date twelve months prior to the date ofthe price cap election would be deemed just mel

rasonable, and would become the maximum rates for basic local BDd switched eecess ICI'Vices

dial an e1edina iDGlambent LEe could chara- for a period oftine y.... aolucUDs rate irlcNues

made without Commission review pursuant to Section 4. DurlnI tile lbree year period, an

cIcctiDa incumbent LEC could decrease its rates, but thea iDcrease rates tD the maximwn level

dfecdve immediately t simply by fiUnS notice wim the Commission. Customers ofelecting

iDcumbent LEes could file complaints only reaardina the iDcumbeDt LEe'. quality ofservice but

DOt With repR1 to lIDy maner concemIn& rates.

8

"
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After the iDItial three year period, In e1ectiDa irlcumbeDt LEe could adjust its rates for

huic local service ad switcbed aceta service using an inf1ation..bued cap measured by chaDges

in the CODSumer price index. The iDflation-bued cap would be adjusted. for the impact of

exopDOUS tieton auributable to chInps III fe4eral. state, or local pen.nem mandates. NI.. or

atutes. For iDcumbeDt LEes, the cap would exclude any rate increases in connection with

uaivcnal.mce pursuant to 14. The rate cap may only~ adjusted 0DCe each twllve (12)

IIIill'DthI, beai"Dina It the expiration ofthe tJuee year period after the date of iDitial tUinI to elect

pice cap repladou. After the initial three year,.nod, if.aompetias LEe ofFen terVices in a

..mccarea ofIII electiDa LEe, rates for basic local and·swltdIed acc:as aervtc:ea would be let

pursuant to the price list provisions of f8.

Section I exempts an electing LEe from rate bueIrau= ofretum monltoriD& or replation.

AD eleotiDa LEe i1.uthorized to increase or decrease rates for all telecommUDicatiOlll services

that are DOt belie local or switched 8tCess services IDd to set rates for new .-vices by filiDa a

tarift"or price list with the Commission. Such rates would not be subject to Commillion

appmval, but Ire deemed just and reasonable.

A".,..1IIUI1WkyI••a.

1. Thcac lClCtione appear to prohibit customers ofeleetiftS LEes from filina Complaints
11

with the Commission regll'dina the rates charged by an elecUlli LEe. If III eIectba& LEe
,..

cbarpd a customer in excess ofthe applicable rate, the customer appears to have DO recourse

with the Conuniaion to resolve the complaint.

2. After me initial three you period. basic local aud switched ICCeII rata ofan electiq

LBC woulcl CIICDtially be doreplatai in the eleetiDa LEe'..........whIlI'e. eonlpeti.. LEe

9
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provicles local excbmae service. This would occur regardless ofthe ICtUa1 cxtmt ofcompetition

in the Ilea.

Sedioa 9. Adloriudoa erco.peaq Local E__p C.......

1'bis HCtioa. authorizes the Commission to pant certificates ofPublic Convenience and

Necessity (CCN.) to telecommunications providers to~buic local exc..... and switched

aecea terW:et in...DOt served by rural LECt. AppUCIIIb for IUCh CCN. must cltmODllrate

ftDIDoial, JDIIIIIIICIial- tcebaioal upebility to proviete this....... CormpetiDs UCs mUll

maintain a cumm tariffor price list with the Commlsston. No pemmaD1IJ emit)' could obWn

a CCN to pIOvide basic local excbanae service.

The CommisJion is prohibited &om requiring aD incumbent LEe to JqOtiate or resell

100aJ ..-vi..exoep' u required by the 1996 Aet_ UnbUDdled network e1emeDtl would be priced

at Ktual costs, iJlcludinJ an allocation ofjoint I1ld common QOSIS aDd al'alODlble profit. The

Commission'. authority over interconnection, resale and unbUlldliDa is limited to the terms,

CODc1itiOlll, and apeemcnts under which the incumbent LEe will ofter such IerYices. Wholesale
II

rates for existina retail services will be the retail rate less any net avoided costs, which are
11

deflacQ IS the total costs that will not be incurred by me LBe u • naW\ of..lima the aervioe for

resale miIlus any additional costs that will be incurred IS a t'eSU1t ofsellilll a. lIII'Vlce for maU.

Incumbent LEes would provide competina LEes nondisc:riminatory ICCCIS 10 operator services,

diJector)' liltinp, and 911 services to.the extent required by the 1996 Act, at I8IIOIIable rates.

The Commission would be required to approve lIlY neaotWed~OD aareanent

or altalelDelU of1erlDl and ccmditiom filed by Southwca&a'll Boll Tolephoae ComJ*l)' JM'1IU&IIt

10
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to 12S2(f) oftbe 1996 Act "uDless it is shown by clear and CODYinciDa evicIeDce" that the

asmemeDt does I10t meet the minimum requilaftents of §2S1oftbe 1996 Act.

~_lWJqbs"

1. The proluDition apiDIt alOvemmeI1ta1 emily obIaIJdn& • CCN ~ poridc \waale local

c:xdIaap service is contrary to §2S3 of the 1996 Act, \Wich provides that DO lIIte statute may

have the effect ofpIOhibitiDa the ability ofany eDtity to provide ia.tentate or iD1nstate

Z. 1'bc Btu tequ1rcs~ 1hc Commission tejeot. MiotiatN ........ em

~ cm1y iftherc is "clear and conviDciDI evidence"1bat the agreemeDt does not meet

tho miaimum requimneDu of§251 of the 1996 ACl The pmmds for ItIIe commission rejection

ofIUCh an agreemeat, u specifically set out in §2S2(eX2) of'the 1996 Act. are a finctiIl& that:

I. the agreement diJerimmates apinst a telecommUDicadons provider that is not

a party to the agreement; or

2. the implementation ofthe agreement is DOt in the public interest. convenience

aDd aecessity; or

·3. the aareement does DOt meet the requitements of §2S1.

Thus the Bill eliminates two or the grounds Nl out in the 1996 Act for rejedilta an apeeIIU!Ill

nul prpyiliou qmJd 'pi to • 1'111 ,baUGDS to the extent it 111ft gmtJicr with Jhc 8l4era111w

IIJd max inftinac on the riabts ofQtbcr 1C'OCOlDIQHDiCltjpn, prpyicIm.

3. This lICtion may not be consistent with the intcrconnecdon ndea Idopted in Aupst

1"' by tho FCC, pnuant to §2S1(d) ofthe 1996 Act The COlt allocation ad priciag

provtslODl oftile PCC's rules have been ltaycd by the Eipth Cilwit Court ofAppeal.. Once

11
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thole legal cballeDaa have been resolved. fnconsiDncies between the BilllDd the FCC's naJes

OIl iatercoDDectlon may become apparent.

....10. C.peCIDI Local EScb...Canten .. s.m. AnIIa .,.....1TelepiloM

C.pulea.

Rural LEe. would DOt be required to JlIIOtiate III~ qreement with a

pot_e' NnnpeiDl LEe U1Uil the nuaI LEe bas received a boaa fide 1equest for iDtacoDDection

ancllhc Co.mmiIIioA bas found, hued upon "olMr..ocmviDciua evicIeDce," tMt the reqUl:lt is:

1. DOt UDduly ecoDOIDica1Jy burdensome;

2. technically feasible; and

3. coDSilte!lt with the preservation ofUDiverul service IDe! the public interest,

aonvenieDc:e aR4 MCelSity.

The Commission could not find "clear and convincing evideace" UDlea it found tbat the

requested intm:oDnection would not have a significant ICIverse impact 011 my one often fIctors

specified ill the Bill. AConunission decision on the request for intaconnection in a rural LEe

service area wowd have to be made within 120 days after notice of the requett. Ifno order is

C'DtC'rCd within that time, the request is deemed denied.

Air."''' fIII4/W1q Issws.

1. The 1996 Act provides fOf a rural LEe exemptioa &om the illterCODfteCtiOll, raaIe aDd

other requirements in §2S1(c). Section 2S1(c) states mat "the S1ate cOInnaissioD sbalI termf..

t1H! exemption if the request is not unduly economically burdeaIome, is technically feasible, and

Is CODIlstcnt with lCCtion 254." By rcqWrin& apo_tiel ClOIIlpetiDs LEe to &Met In

12
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c:xtrIOfdiDary level ofproof. clear and ccmvincing evidence. ofDO lipific:ant Idverse impact on

III)' oftile .. specifiecl items, 'bi' _OD would be _cd to choll., end pmblb1c

.._on bY the Fcc.

2. section 1Sl(f)(2) ofthe 1996 Act allows al'Ul'A1 LEe w request alUlplftlioft or

modificadoa of tho 1251 requirements. HoW8Yer. the rmal LEe must make the Jequelt for the

ntlWaDd mQlt belt the burden ofproving the DIICl for the aempIioD. 1be Bill IPJ'CIII'S to

reUew the rural LEe oftbe need to request such teller. IIi._""'I ofthc 1ydcno(pmofia

Sectioa 11• ..........,. Ref'OI'lll.

Section 11(1) provides that incumbent LEes reauJated UDder Section 6, iDcumbent rural

LECa operatins Uftder alternative rqulation. and competina LEC.1baU not be subject to

DUmeIOUS ItatUteS. iftc1udiDa:

1. Section 23-2-304(a)(1) - Cenain powers ofCommission enumateeL Thil provlslOll

audJoriIes the Commission to find anel fix just Iftd reuonabJe rates to be chlrpd by any
1 . .

public utility. ..
2. SectiOD 23·)-112· Forms sent to utilities to be fllleci out and returned. This statute

. .
r

requires lIlY public utility receivina from the CommisalOD lIlY blinks wI1h direc:ti0Dl to

fill the blanks to properly fill the blanks to answer iUlly. specifically. and correctly every

question thctein.

3. Seetion 23.3.J J4· Unreasonable preferences probibited. ThiJ IIalute prohibits.

public udUty from pantina unrcuonablc prefer.....y JM'I'IOft or 00Ip0I1di0n, or

13



~Y-02-97 07:47 FrDl:AT+T 5123701049 T-075 P.15/20 Job-07S

subject any penon or corporation to any unreasonable prejudice. Jt abo prohibits a public

utility from estab1isbiDg 111 unreuouble clitrerasce IS to rates or serYbs. either as

betweeD loca11tics or .. between daues ofservice. Tbe Commission is authoriz.ec! to fIX

\IDlfoIm __ applicable tbroqhout the territtllr)' lICI'YN b)' allY I"'hUe \ItiIity wheDever the

public intereIt requires such UDiform rates.

4. section 23-3-118 - lWes, cbarges, or.ervice· hMltiptioDl. 1'hiJ...authorizes

the Commillion. whenever it believes any rate is UInUODIble or aDjUltly diIcriminatory

or my Ja'Yice ia iMdequate, to make • prelimiMry iDvestiprion. If. efta' aprelimimay

iDveatiption. the Commission believes Ihat suftlClenl1fCJUJlda cxiIl to jUilify a formal

investiption, it is authorized to make an cmter to that effect mel coaduct proceed!np as

tboueh • complaint bad been filed with the Commission.

S. SectiOl123.3-119(aX2) - Complaints. This provision provida that any CODSUlDeJ' or
t

prospective euatomer ofany utility ICI'Vice may complain to the CommiuioD with IeIpeCt

to the service, tWnishinJ ofservice, or any discriminatioa with respect to any service or

6. Secti0ll23·3·201 - Requirement for new construction or extension. This statute

reqviJel a public utility undertaking new conJtruction or exte8IioD off8ciJities to obtain a

CCN. (Exemption from this statute could remove aLEe', ripu to eminent domaiJl for

construction offacilities.)

7. Section 2-3.+I07 - Rate tcbedules. This statute requUes that • public utility not

charae a.... rate for any service thaa that prescribed in the schecIula of the public

utllity.

14
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8. Section 23.109 •MiDimum charges. This IIItuIe prohibi1s • public utility from

cbarPnI a minimum chirp for services to be reDdered.

9. Sectioo 23-4-201(cI) • Electric, ps,tel~or IeMI' utWties • ratemaking authority.

TbIs p:ovlslon _os that U[Il]othiaa in this section sbaU " oonIU'\MKl to obanse or alter

the rates beiaa cbIrged for electric, ps. telephoDe. or .\\'81' public utility services until

cbImpd by order ofthe Arkansas Public Service~1Si0l1 in the mIDDIf provided by

law."

to. SeotiOll23-17-234 - CcmMcticm. iatemr»mectlon, etc. ofliDll. fIcilities,,1Dd

1)'ItImI. ThilItIItUte provtdes 1bat the CommIatonbu 'the pgwcr -.Juri8cIiction. upon

petition ofan interested party. to order aDd direct the CODneCtioD IIDd iDtemmnection of

the liJa, ticiBties. and syltemS ofany telephone compmI)' or cooperative.
I

Thil section of the Bill exempts cellular and wireless telepboDe providers from

CommiuiOlljurildiction. Pursuant to Ark. Code Ann. §23-1-10l(4)(B)(ii). the Commission

currently does DOt replate the rates or terms ofservice ofcellular telephone provIden.

Ilura1 LEes eleetina to be replatcd lUlder this section would be authorized to \lie cost

proxies. rather than cost studies reflecting their actual eosts.

Subsection G) pt'Ohibiti the unauthorized ehlap ofa eusromer'lseMce to lIiother

telecommunications service provider. Arty tclecommUDtcaUOIlI cmlcr dIM Yiolata this

overification procedure IDd collects cbaraes for telecommunications terVices from the customer

sball be liable to the camel' previously selected by the customer in .1IIlOUIIt equal to all cMqCl

paid by the customer after the violation occurs. The CommilllOD is authorized to impose civil

pcaahiOl not to excoed SSOOO for IUIY INOh violation.

IS
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A"q.", ••" 1'tIIlq11SfIG.

1. UDder this section and §12, the ability ofthe Commilsioa 10 inwstipte the rates of

nalLEes is UDC1eIr. The customers ofthe run! LEes would have limited NCOUrSe for

complaims reprdiDa 1IIIrtISOD8b1c or -.Just raW. u f11(f) excaapta LEe. tiom Ark. Code AIm.

§23.3-119(aX2). which provides that any coasumer or prospective COIIIUIIIer ofIlly utility

avice may complain to the Commission with respect10 "!1Y Iel'Viec, Aamisbina ofRrVicc. or

1IIl)' dircrimiDation with respect to lIlY service or 11IteS.

2. Scaiou2S4(k) ofthe 1996 Act providel that 'al telecomm1lDicltiou cmrier may DOt

use scnices tbac are DDt competitive to subsidize services tbIt are IUbjecI to compedtlon.It It

authorizes StIteS to establish IDY necessary cost allocation rules, ICCOUrItiDa IIfeauuds md

pideliDes "to eDlUte that services included in the deflDition ofunivenal service bear DO more

than a reuouble shue ofthe joint and common costs of&ciUtia used to provide those

.mea." pmvent to the "emptiON provided by Sbi.ICCtign. ipeymbcpt Lf&! • 'MPJD"iDi

LEC& wpuld qgt be suRiest to 10)' mlcs gftbe COlDJDinion edgped tp cartY gut f2S4($) ofthe

J996 Ac;t and would nQt be subicq to jnycstjpt;on or asc;ouptina ufc&uNda promulP"d bY 1M

OmnPiMigp \0 comply with the 1996 Act.

section 11. Opdeul Alterutive RepJation orN...nerOat IbmaI T......COIIipaiel.

Rural LEes could elect alternative fCplation punulDt to this section by fWDg notice with

the Commiaion. The rural LEe would be exempt from rate teView CD' replation by the

Comm1alon. Rates for telecommunications ten'icos other Ibm bale looal_lWitoMd_I
16
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BCrVioes WO\Ild be etrective upon the fiUng ofa tarift'or price list will the Commission. On the

date ofelection. the tariffed rates ofme rural LEe would be deemed just and ramnable.

The rural LEC could increase basic local service IIta after it bu giveD subscribers 60

dayI~ aotiae, which woukl iDol_ an npluWioa oftbe~' riPU to petition the

Commiaion for aJaeIriDB OD the rate tDcrease. III order 10 ncelw allelriDl on 1be rate iDcreae.

a fODD8l pedtiOllIiped by at least fifteen percent (15%) oftbe deeted IUblcribers (only 1M

IUblcriber inwhole name the telephone service is lilted wlll be 001IDted••pidtlmwr) would

have to he mbmluad to the CommissiOIl within 60 day. oftbe date ofIIOtice of1be lite iDcrease.

1t1be CammiIIlou nx:ci~ a Mproper" petition within..60 clay period, the COIIIIDilaioa may

suspend the rate lDcreue. The Commission must bold and COJDPIete a hearifta within 90 days

after the filiDS oCthe petition to determine ifthe rate increase is just IDCIrnlOlllble, and issue an

orderwithin 60 days thereafter. Ifthe Commission does not eo1er • timely order, the petition is

deemed deDie4 and rates deemed approved for all purposes, includlna the puIpOIe ofappeal.

The Commission may review the rates ofany rural LEe dial bIa IncraIed Its bIslc 10C8l

service rates by more tban the areater of 1S% or 52.00 per access JiDe per~within any

consecutive 12 month period. The Commission must bold and complete the bariDa within 90
"

da~s oftbe notice to the LEe and issue III order within 60 days oftho close oftbe bellina. The
I

Conmdllion ilia)' DOl reduce rates below the r81eS in effect at" time of" DOtioe or the ICNal

cost ofIel'Vice u established in the hearing. whichever amoUDt is pater. No rata may be let

below the Ktual cost ofservice of the rural LEe. The rural LEC CIDDOt cbaDp ita rates for bulc

local ~ice for 90 days after a Commission order mjuating rates.

17
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Rates for switched ICCeSS would be set pursuant to the price cap provisions of17.

Customers would have the riabt to complain to the Commillion reprdiDg quality of service. If,

at any tilDe three yellS after a nnI LEe gives notice to elect replation pursuant 10 this section. a

competiDs telecommuaieatiou provider offers bale loca1.mcc III the rural LEC'.1ocaI

excbIDae area. the rural LEe's rates for basic local service IDd twitcbed access .w:e would

then be let simply by filiDa a price list with the CommlsslOIL Cbaales ill rates would go into

affect immediately.

"',..,. .."~ lalla.

1. Given the time frames and the number ofatrectecl C1DtOIDIrS requINd 10 pedllon tor a

heariIlg on a rural LEe rate increase. it would be very difticult for c:ustomers to petition the

Commission for a bearing on the rate increase. At least 15% oftbe aft'ected customers would

have to sip ad I\Ibmit a petition to the Commission within 60 days ofnotice ofthe proposed

tate increase. By contrut. Ark. Code Am. §123-4..901 through 909 poovidea 1bat rural electric

cooperatives are allowed to cbaDae rates without • rate cue after givilll at least 90 days' notice

ofthe proposed rate increase to their customers and the CommilSion. Unlikenal LECs, the

electric co-ops lie owned by their member--consumers. The member-conaumm oftile co-op
I

lhen have 90 days 10 peUtion th~ Commission to apply rate OllIe prooed\II'U to the elec~cco-op.

Only ten percent (10010) ofthe co-op's members-consumers must petition the CommissIon to

apply rate case proceciures within that time limit or the rate incrase PI into effect.

2. Ark. Code Ann. 123-4..903 provides that electric co-ops are rcquRclto include in the

notice to the Commission a 'Verified statement of the number ofcustomen served by the co-op.

This flciliwa me Commission's dctcnnination ofwhether tho petiticm meeta the requincl
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